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TEME JURIDICE ACTUALE

Este permisa concedierea
unei femei gravide?

in Monitorul Oficial nr. 232 / 21.03.2020 a fost
publicata Decizia Curtii Constitutionale a Roméniei
nr. 1 / 14.01.2020 referitoare la exceptia de
neconstitutionalitate a dispozitiilor art. 60, alin. (1),
lit. ¢) din Legea 53 / 2003 — Codul Muncii (,Decizia 1
/20207).

Concedierea salariatelor gravide, a celor care au
nascut de curand sau care aldpteaza a dat nastere
unor practici neunitare la nivelul instantelor
judecatoresti roméne, in sensul in care prevederile
legale ce reglementeaza aceste situati nu sunt
indeajuns de clare.

Prin Decizia 1 / 2020 Curtea Constitutionala a
Romaéniei a respins exceptia de neconstitutionalitate a
dispozitiilor art. 60, alin. (1), lit. ¢) din Legea 53 / 2003
— Codul Muncii.

RECENT LEGAL TOPICS

Is the dismissal of a pregnant
woman allowed?

Monitorul Oficial al Romaniei No. 232 dated March 21,
2020 has published the Decision of Constitutional
Court of Romania no. 1 / January 14, 2020 regarding
the exception of unconstitutionality of the provisions
of article 60, para. (1), lit. ¢) of Law 53 / 2003 — Labor
Code (the "Decision 1 /2020").

The dismissal of pregnant employees, of those who
have recently given birth or who are breastfeeding
has given rise to non-unitary practices at the level of
Romanian courts, in the sense that the legal provisions
governing these situations are not sufficiently clear.

By Decision 1 /2020, the Constitutional Court of Romania
rejected the exception of unconstitutionality of the
provisions of art. 60, para. (1), lit. ¢) of Law 53 / 2003 -
Labor Code.
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Cu toate acestea, din considerentele Deciziei 1 / 2020
pot fi desprinse anumite aspecte lamuritoare cu privire
la posibilitatea concedierii salariatelor gravide.

Interdictia de concediere a salariatelor
gravide

In acest sens, Decizia 1/2020 aratd c& Directiva
92/85/CEE a Consiliului privind introducerea de
masuri pentru promovarea asigurdrii securitatii si a
sanatatii locului de munca in cazul lucratoarelor
gravide, care au nascut de curand sau care alapteaza
(,Directiva  92/85/CEE”) instituie interzicerea
concedierii lucratoarelor gravide, cu exceptia
cazurilor speciale care nu au legatura cu starea de
graviditate.

Mai mult decat atat, in ciuda reglementarii
interpretabile a art. 60, alin. (2) din Codul Muncii,
acest aspect se regaseste si In OUG 96 / 2003
privind protectia maternitatii la locurile de munca
(,LOUG 96 / 2003”), unde sunt precizate cazurile
speciale in care este posibila concedierea unei
salariate gravide. Prevederile OUG 96 / 2003 interzic
concedierea salariatei gravide ,,din motive care tin
de starea sa”.

Concedierea colectiva a salariatelor
gravide. Jurisprudenta europeana

in acest sens este si jurisprudenta Curtii de Justitie a
Uniunii Europene. Spre exemplu, in Cauza C-103/16,
Jessica Porras Guisado / Bankia - S.A., Fondo de
Garantia Salarial si altii, Curtea de Justitie a Uniunii
Europene statueaza ca Directiva 92/85/CEE nu se
opune unei reglementari nationale care permite
concedierea unei lucratoare gravide ca urmare a unei
concedieri colective.

in considerentele Deciziei 1 / 2020, Curtea aminteste
mai intdi ca o decizie de concediere luata pentru
motive care Tn esentd au legatura cu starea de
graviditate a lucratoarei interesate este incompatibila
cu interdictia de concediere prevazuta in Directiva
92/85/CEE.

in schimb, o decizie de concediere luata in perioada
de la inceputul sarcinii pana la terminarea concediului
de maternitate, pentru motive fara legatura cu starea
de graviditate a lucratoarei, nu este contrara Directivei
92/85/CEE, daca angajatorul prezinta in scris motive
bine intemeiate pentru concediere, iar respectiva
concediere este permisa de legislatia si/sau de
practica statului membru in cauza.

Cazurile speciale de concediere a
salariatelor gravide

Prin urmare, chiar daca prevederile art. 60, alin. (1), lit.
¢) din Codul Muncii, criticate Tn mod punctual Tn
Decizia 1 / 2020, nu fac vreo precizare sau distinctie

However, the recitals of the Decision 1 / 2020 may offer
certain clarifying aspects regarding the possibility of
dismissing pregnant employees.

Prohibition of dismissal of pregnant
employees

In this respect, Decision 1 / 2020 states that Council
Directive 92/85/EEC on the introduction of measures to
promote occupational safety and health in the case of
pregnant workers, women who have recently given birth
or are breastfeeding ("Directive 92/85/EEC”) prohibits
the dismissal of the pregnant workers, except for the
special unrelated to pregnancy cases.

Moreover, despite the interpretable regulation of art. 60
para. (2) of the Labor Code, this aspect is also found in
the GEO 96 / 2003 on maternity protection in the
workplace ("GEO 96 / 2003"), which indicates the special
cases in which it is possible to dismiss a pregnant
employee. The provisions of GEO 96/2003 prohibit the
dismissal of the pregnant employee "for reasons
related to her condition".

Collective dismissal ofpregnant workers.
European jurisprudence

This is also the case law of the Court of Justice of the
European Union. For example, in Case C-103/16, Jessica
Porras Guisado v Bankia - SA, Fondo de GarantiaSalarial
and Others, the Court of Justice of the European Union
ruled that Directive 92/85/EEC does not preclude national
rules pregnant workers as a result of a collective
dismissal.

In the recitals of the Decision 1 / 2020, the Court first
points out that a dismissal decision taken on grounds
essentially related to the pregnancy of the worker
concerned is incompatible with the prohibition on
dismissal provided for in Directive 92/85/EEC.

On the other hand, a dismissal decision taken between
the beginning of pregnancy and the end of maternity
leave on grounds unrelated to the worker's pregnancy is
not contrary to Directive 92/85/EEC if the employer
provides well-founded reasons for dismissal, and such
dismissal is permitted by the law and / or practice of the
Member State concerned.

Special cases of dismissal of pregnant
employees
Therefore, even if the provisions of art. 60 para. (1), lit. ¢)

of the Labor Code, punctually criticized in Decision 1 /
2020 do not concretely bring any clarification or distinction
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in mod concret intre situatiile in care concedierea nu
poate fi dispusa in conditiile n care sunt sau nu sunt
savarsite abateri disciplinare de catre salariata
gravida, din evaluarea tuturor normelor legale in
materie ce reglementeaza cu privire la protectia
salariatilor, respectiv a femeii salariate care este
gravidd, Curtea Constitutionala a constatat ca
interdictia de concediere este strict circumscrisa
motivelor care au legatura directa cu starea sa de
draviditate, iar nu in ceea ce priveste celelalte
cazuri in care desfacerea disciplinara a
contractului individual de munca este urmarea:

(i) unor abateri disciplinare (abateri grave, absentei
nemotivate de la locul de munca o perioada
indelungata, nerespectarii disciplinei muncii n
general),

(ii) desfiintarii locului de munca pe motive
economice sau

(iii) a unor concedieri colective.

Concluzii

Avand in vedere ca, potrivit art. 147, alin. (4) din
Constitutie, atat considerentele, cat si dispozitivul
deciziilor Curtii Constitutionale sunt general obligatorii
si se impun cu aceeasi forta tuturor subiectelor de
drept, desi Decizia 1 / 2020 respinge ca neintemeiata
exceptia de neconstitutionalitate, apreciem ca
motivarea Curtii instituie o rezolvare a problemelor
ivite Tn practica.

in acest sens, pentru considerentele mai sus
exprimate, apreciem ca salariatele gravide pot fi
concediate doar pentru motive justificate, care nu
au legatura cu starea lor de graviditate.

Totodata, prevederile legale nu se opun nici
concedierii unei salariate gravide ca urmare a
concedierii colective, daca angajatorul prezinta in
scris motive bine intemeiate pentru concediere, cu
respectarea prevederilor legale privind
concedierea colectiva.

between the situations in which the dismissal may not be
ordered in the conditions in which disciplinary violations
are or are not committed by the pregnant employee, from
assessing all the legal norms regarding the protection of
employees, respectively of the employed woman who is
pregnant, the Constitutional Court acknowledged that
the prohibition of dismissal is strictly limited to the
reasons directly related to her pregnancy, and not to
the other cases in which the disciplinary termination
of the individual employment contract is the result of:

(i) disciplinary violations (serious violations,
unjustified absence from work for a long period, non-
compliance with labour discipline in general),

(ii) termination of employment for economic reasons
or

(iii) collective dismissals.

Conclusions

Considering that according to art. 147, para. (4) of the
Constitution, both the recitals and the operative part of the
decisions of the Constitutional Court are generally binding
and are equally binding on all subjects of law, although
Decision 1 / 2020 rejects as ungrounded the exception of
unconstitutionality, we consider that the Court's
motivation establishes a solution to the problems that
arise in practice.

In this respect, for the reasons stated above, we
consider that pregnant employees may be solely
dismissed for justified reasons which are not related
to their pregnancy status.

Concomitantly, the legal provisions do not preclude
the dismissal of a pregnant employee as a result of
collective dismissal, if the employer presents written
well-grounded reasons for dismissal, with the
observance of the legal provisions on collective
dismissal.
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