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Noutati legislative in

domeniul protectiei
consumatorului

In Monitorul Oficial al Roméaniei nr. 456 / 06.05.2022 a
fost publicatd Ordonanta de Urgenta a Guvernului nr.
58 |/ 2022 pentru modificarea si completarea unor
acte normative din domeniul protectiei
consumatorului (,OUG 58 / 2022”).

Actele normative modificate sau completate prin OUG 58
/2022 sunt urmatoarele:

(1) Legea 193 / 2000 privind clauzele abuzive din
contractele  incheiate  intre  profesionisti  si
consumatori (,Legea 193 / 2000”);

(2) Legea 363 / 2007 privind combaterea practicilor
incorecte ale comerciantilor in relatia cu consumatorii
si armonizarea reglementdrilor cu legislatia
europeana privind protectia consumatorilor (,Legea
363 /2007”);

(3) OUG 34 / 2014 privind drepturile consumatorilor in
cadrul contractelor incheiate cu profesionistii, precum
si pentru modificarea si completarea unor acte
normative (,OUG 34 /2014").

CONSUMER PROTECTION

www.duncea-stefanescu.ro

Legislative amendments on
the consumer protection
field

Monitorul Oficial No. 456 of May 6%, 2022, has
published the Government Emergency Ordinance
No. 58 / 2022 for the amending and completion of
certain normative acts in the field of consumer
protection (“GEO 58 / 2022”).

The normative acts amended or completed by GEO 58
/ 2022 are the following:

(1) Law 193 / 2000 on unfair terms in contracts
concluded between professionals and consumers
("Law 193 /2000");

(2) Law 363 / 2007 on combating consumer
misconduct in relation to consumers and
harmonizing regulations with European consumer
protection legislation ("Law 363 / 2007");

(3) Emergency Ordinance 34 / 2014 on consumer
rights in contracts concluded with professionals, as
well as for amending and supplementing normative
acts (“GEO 34 /2014").
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1. Termene de prescriptie in materia
clauzelor abuzive

. Prin derogare de la prevederile Codului Civil ce
reglementeaza prescriptia extinctiva, formularea unei
actiuni in constatarea existentei clauzelor abuzive
este imprescriptibila.

= Termenul de prescriptie pentru aplicarea
sanctiunii contraventionale este de 3 ani de la data
savarsirii faptei.

2. Sanctiuni aplicabile profesionistilor care
stipuleaza clauze abuzive in contractele
incheiate cu consumatorii

Incepand cu intrarea in vigoare a OUG 58 / 2022,
sanctiunile aplicabile profesionistilor care stipuleaza
clauze abuzive 1n contractele Tincheiate cu
consumatorii vor fi majorate semnificativ, cuantumul
amenzilor fiind urmatorul:

a) amenda de la 20.000 LEI la 100.000 LEI, spre
deosebire de vechea reglementare, unde
amenda era de 200 LEI panala 1.000 LEI;

b) amenda de la 0,1% pana la inclusiv 4% din
cifra_de afaceri _anuala a profesionistului
realizata in anul financiar anterior
sanctionarii, realizata pe teritoriul Romaniei,
pentru incalcarile pe scara larga si incalcarile
pe scara larga cu o dimensiune specifica
Uniunii Europene;

c) amenda cuprinsa intre 200.000 EUR -
2.000.000 EUR, echivalent in LEI la cursul de
schimb comunicat de BNR, in cazul in care se
impune aplicarea unei amenzi in conformitate cu
lit. b), insa informatiile privind cifra de afaceri
anuala a profesionistului realizata in anul
financiar anterior sanctiondrii nu sunt disponibile.

In cazul in care constatd existenta clauzelor abuzive
n contract, instanta obliga profesionistul:

a) sa modifice toate contractele de adeziune in curs
de executare;

b) sa elimine clauzele abuzive din contractele
preformulate, destinate a fi utilizate Tn cadrul
activitatii profesionale; si

c) obligarea acestuia la publicarea pe site-ul propriu
a hotararilor judecatoresti ramase definitive.

1. Limitation periods for abusive clauses

. By derogation from the provisions of the Civil
Code that provide for the limitation periods, the
submitting of an action in finding the existence of
abusive clauses is imprescriptible.

= The limitation period for the application of the
contravention sanction is 3 years from the date of
committing the offence.

2. Sanctions applicable to professionals
stipulating unfair terms in consumer
contracts

Starting with the date of entering intro force of the
GEO 58 / 2022, the sanctions applicable to
professionals stipulating unfair terms in consumer
contracts have been increased significantly,
namely:

a) with a fine from LEI 20,000 (approx. EUR
4,400) to LEI 100,000 lei (approx. EUR
20,200), compared to the former provisions,
where the fine was 200 LEI (approx. EUR 40)
up to 1,000 lei (approx. EUR 200);

b) with a fine from 0.1% to 4%, inclusive, of the
annual turnover of the professional realized
in the financial year prior to the sanction,
realized on the Romanian territory, for
large-scale violations and large-scale
violations with a specific size of the
European Union,

c) with a fine between EUR 200,000 - EUR
2,000,000, equivalent in Romanian LEI to the
exchange rate communicated by the NBR, if
the information on the annual turnover of the
professional made in the previous financial
year sanctions are not available.

If the court finds that the abusive clauses exist in
the contract, obliges the professional to:

a) amend all performing adhesion contracts,

b) remove abusive clauses from pre-formulated
contracts intended for use in the course of the
professional activity, and

c) ordering the economic operator to publish on
its website the court decisions.
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3. Practici comerciale inselatoare

OUG 58 / 2022 introduce noi _obligatii in sarcina

profesionistilor

privind _informarea consuma-

torilor:

(1

()

@)

(4)

In situatia in care se oferda consumatorilor
posibilitatea de a cauta produse oferite de
diferiti comercianti sau de consumatori pe
baza unei cautari sub forma de cuvinte -
cheie, fraze sau alte date de intrare, indiferent
de locul Tn care se incheie tranzactiile in cele din
urma, sunt considerate esentiale informatiile
generale, puse la dispozitie intr-o sectiune
specifica a interfetei online, care este direct si
usor accesibila de pe pagina unde sunt
prezentate rezultatele cautarii, privind
principalii parametri de stabilire a ierarhiei
produselor prezentate consumatorului ca
urmare a cautarii efectuate si  privind
importanta relativa a acestor parametri, prin

raportare la alti parametri, reprezentand criterii
generale sau procese sau orice semnale

specifice incorporate in algoritmi ori in orice alte
mecanisme de ajustare sau retrogradare utilizate
in legatura cu ierarhia rezultatelor.

Nerespectarea  acestor  obligatii  constituie

practica comerciala inselatoare.

Profesionistii au obligatia de a mentiona in mod
clar existenta oricarei publicitati platite sau a
oricarei plati specifice pentru asigurarea unei
incadrari pe o pozitie mai buna in ierarhie a
produselor in cadrul rezultatelor cautarii.

Nerespectarea acestor obligatii
practica comerciala inselatoare.

constituie

Profesionistii au obligatia de a oferi acces
consumatorilor la toate recenziile privind
produsele si de a indica dacé si modul in care
acesta garanteaza faptul ca recenziile
publicate provin de la consumatorii care au
utilizat sau au achizitionat efectiv produsul,
acestea fiind considerate informatii esentiale.

Afirmarea faptului ca recenziile privind un produs
provin de la consumatori care au utilizat sau au
achizitionat efectiv produsul, fara a lua masuri
rezonabile si proportionale pentru a verifica
daca aceste recenzii_ provin de la
consumatorii__respectivi, este considerata
practica comerciala inselatoare.

Profesionistul trebuie sa informeze consumatorul
pentru produsele oferite pe pietele online daca
partea terta care ofera produsele este sau nu
un comerciant, pe baza declaratiei respectivei
parti terte fatd de furnizorul de piata online.

3. Misleading commercial practices

GEO 58 / 2022 introduces new obligations for
professionals to inform consumers:

(1)

)

)

In case the consumers are offered the
opportunity to search for products offered by
different traders /| professionals or
consumers, based on a search by
keywords, phrases or other input data,
regardless of where the transactions finally
end, the general information, displayed in a
specific section of the online interface
which is directly and easily accessible for
the consumers on the page where the
search results are presented, on the main

parameters for establishing the ranking of

products presented to the consumer as a

result of the search and the relative

importance of these parameters, in relation
to other parameters, representing general
criteria or processes or any specific signals
incorporated in the algorithms or in any other
adjustment or downgrading mechanisms used
in relation to the ranking of results are
considered essential.

Failure to comply with this legal obligation is
considered misleading commercial practices.

The professional must explicitly mention the
existence of any paid advertising or any
specific payment to ensure a higher ranking
of products in the search result.

Failure to provide such information is
considered misleading commercial
practices.

The professionals shall give consumers
access to all product’s reviews and to
indicate whether and how it guarantees that
the published reviews come from
consumers who have actually used or
purchased the product, which is also
considered essential information.

Stating that the reviews of a product come from
consumers who have actually used or
purchased the product without taking
reasonable and proportionate steps to
verify that these reviews are from those

consumers is considered to be misleading
commercial practice.

The professionals shall inform consumer, for
products offered on online marketplaces,
whether or not the third party offering the
products is a trader (i.e., a professional),
based on that third party's statement to the
online marketplace provider.
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(5) O alta modificare importanta adusa de OUG 58 /
2022 consta in asimilarea comercializarii
produselor cu dublu standard de calitate ca
actiune inselatoare. Astfel, se considera
actiune Tinseldtoare orice activitate de
comercializare a unui bun ca fiind identic cu
un bun comercializat in alte state membre ale
Uniunii Europene, desi bunul respectiv are o
compozitie sau caracteristici semnificativ diferite,
cu exceptia cazului in care acest lucru este
justificat de factori legitimi si obiectivi probat cu
documente concludente. Asadar, comerciantii
au obligatia de a pune la dispozitia
consumatorilor informatii cu privire la aceste
situatii, intr-un mod care sa le permita
accesul la acestea, cu privire la diferentierea
bunurilor ca urmare a unor factori legitimi i
obiectivi, astfel incat aceasta diferentiere sa
poata fi identificata de catre consumatori.

4. Sanctiuni aplicabile in cazul practicilor

comerciale inselatoare

Cuantumul amenzilor aplicabile profesionistilor pentru
utilizarea unor practici comerciale incorecte sau
inselatoare a fost majorat semnificativ.

In cazul utilizérii de catre comercianti a unor practici
comerciale incorecte care afecteaza un numar mai
mare de 100 de consumatori, limita minima si limita
maxima a sanctiunilor se dubleaza.

De asemenea, nerespectarea masurilor dispuse prin
ordinul sau decizia ANPC se sanctioneazd cu
amenda de la 50.000 LEI la 100.000 LEI.

Mentionam ca, odata cu aplicarea sanctiunii amenzii
contraventionale, agentul constatator poate propune

in cadrul documentului de control ca sanctiune

complementara:

(1) suspendarea prestarii _serviciilor, furnizarii
bunurilor sau activitatii pana la incetarea practicii
comerciale incorecte sau pana la ducerea la
indeplinire a masurilor dispuse;

(2) inlocuirea, reducerea pretului sau Tincetarea
contractului si restituirea contravalorii produsului
sau serviciului, dupa caz.

Nerespectarea dispozitilor legale prevazute de
Legea 363 / 2007, in mod repetat in doua actiuni
distincte, se sanctioneaza cu amenda de la 5.000
LEI la 200.000 LEI.

(5) Another essential change brought by GEO 58 /
2022 consists in the assimilation of the
marketing of products with double quality
standard as a misleading commercial
practice. Thus, any activity of marketing of a
good as being identical with a good traded
in other Member States of the European
Union is considered to be a misleading
commercial practice, even if that good has a
significantly different composition or
characteristics, unless this is justified by
legitimate and objective factors proven by
conclusive documents. Furthermore, the
professionals have the obligation to provide
consumers with information on these
situations, in a way that allows them to
know about the differentiation of goods due
to legitimate and objective factors.

4. Sanctions applicable in case of

misleading commercial practices

The amount of fines applicable to professionals for
using misleading commercial practices has
been significantly increased.

In the event that professional use misleading
commercial practices that affect more than 100
consumers, the minimum and maximum penalties
will be doubled.

Also, non-compliance with the measures ordered
by the ANPC order or decision is sanctioned with a
fine from LEI 50,000 (approx. EUR 10,000) to LEI
100,000 (approx. EUR 20,000).

We mention that with the application of the sanction
of the contravention fine, the inspector may
propose in the control document as a
complementary sanction:

(1) the suspension of the provision of services,
the supply of goods or the activity until the
cessation of the misleading commercial
practice or until the execution of the ordered
measures;

(2) the replacement, reduction of the price or
termination of the contract and refund of the
value of the product or service, as the case
may be.

Failure to comply with the legal provisions of Law
363 / 2007 repeatedly in two separate actions is
punishable with a fine from LEI 5,000 (approx.
EUR 1,000) to LEI 200,000 (approx. EUR 20,400).
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Totodatd, incepand cu intrarea n vigoare a OUG 58 /
2022, respectiv incepand cu data de 28 mai 2022, in
cazul in care se impune aplicarea unor sanctiuni in
conformitate cu dispozitiile art. 21 din Regulamentul
(UE) 2017/2.394 al Parlamentului European si al
Consiliului din 12.12.2017 privind cooperarea dintre
autoritdtile  nationale  insédrcinate sa&  asigure
respectarea legislatiei in materie de protectie a
consumatorului si de abrogare a Regulamentului
(CE) nr. 2.006/2004, profesionistul poate fi sanctionat
cu amenda de la 0,1% pana la inclusiv 4% din
cifra de afaceri anuala a profesionistului realizata
in anul financiar anterior sanctionarii, realizata pe
teritoriul Romaniei, pentru incalcarile pe scara
larga si incalcarile pe scara largai cu o
dimensiune specifica Uniunii Europene, respectiv
cu amenda cuprinsa intre 200.000 EUR -
2.000.000 EUR, echivalent in lei la cursul de schimb
comunicat de BNR, in cazul Tn care informatiile
privind cifra de afaceri anuala a profesionistului
realizata in anul financiar anterior sanctionarii nu sunt
disponibile.

5. Cazierul comercial

Prin OUG 58 / 2022 se introduce cazierul comercial,
care constituie fisa de evidentd in care ANPC va
consemna faptele si sanctiunile aplicate operatorilor
economici prin documente de control.

n cazul in care un operator economic incalca in mod
repetat drepturile consumatorilor, acesta va fi
sanctionat pentru abaterile Th domeniul protectiei
consumatorului si consemnat in cazierul comercial
pentru o perioada de 3 ani de la data intocmirii
documentului de control.

Intrarea in vigoare

OUG 58 / 2022 va intra in vigoare incepand cu
data de 28.05.2022.

At the same time, starting with the entry into force
of GEO 58 / 2022, respectively starting with May
28, 2022, in case it is necessary to apply sanctions
in accordance with the provisions of art. 21 of
Regulation (EU) 2017 / 2.394 of the European
Parliament and of the Council of 12 December
2017 on cooperation between national authorities
responsible for ensuring compliance with consumer
protection legislation and repealing Regulation (EC)
No 882/2004 2.006 / 2004, the professional can be
sanctioned with a fine from 0.1% to including 4%
of the annual turnover of the professional
realized in_the financial year prior to the
sanction, realized on the Romanian territory, for
large-scale violations and large-scale violations
with a specific size of the European Union,
respectively with a fine between EUR 200,000 —
EUR 2,000,000, equivalent in Romanian LEI to the
exchange rate communicated by the NBR, if the
information on the annual turnover of the
professional made in the previous financial year
sanctions are not available.

5. Commercial record

GEO 58 / 2022 introduces the commercial record, in
which ANPC will record the facts and sanctions applied
to the economic operators through control documents.

If an economic operator repeatedly non-observe
consumers' rights, it will be penalized for breaches of
consumer protection and also recorded in the
commercial record for a period of 3 years from the
date of preparation of the control document.

Entry into force

GEO 58 / 2022 enters into force on May 28",
2022.
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