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Parlamentul European si Consiliul au emis o Directiva noua cu
privire la marci

In Jurnalul Oficial al Uniunii Europene nr. L336/23.12.2015 a fost publicata Directiva 2015/2436 din
16.12.2015 a Parlamentului European si a Consiliului de apropiere a legislatiilor statelor membre cu privire
la marci. Directiva a intrat in vigoare pe 13.01.2016, statele membre fiind obligate sa isi armonizeze
legislatia cu prevederile Directivei 2436/2015 péana la 14.01.2019. Exceptie fac prevederile referitoare la
procedura de decadere din dreptul la marca sau de declarare a nulitatii, pe care statele sunt obligate sa le
transpuna in legislatia interna pana la 14.01.2023.

Directiva 2015/2436 urmareste sa asigure acelasi nivel de protectie a marcilor in sistemele juridice ale
tuturor statelor membre, prin apropierea atat a normelor de drept material, cat si a dispozitiilor procedurale.

Parlamentul European si Comisia considera oportun sa stabileasca o lista exemplificativa de semne care
pot constitui 0 marca si, totodata, sd enumere exhaustiv motivele de refuz sau de nulitate a marcii.

Parlamentul European si Comisia considera ca o contrafacere a unei marci nu poate fi stabilita decét in
cazul in care se constata ca marca sau semnul contrafacut este utilizat in cursul schimbului comercial
pentru a diferentia produsele sau serviciile. Utilizarea semnului in alte scopuri decat cel al diferentierii
produselor sau serviciilor ar trebui sa intre sub incidenta legislatiilor nationale.

Notiunea de contrafacere a unei marci include utilizarea semnului ca denumire comerciald sau ca
denumire similara, in masura in care o astfel de utilizare se face in scopul diferentierii produselor sau
serviciilor.

Titularul unei marci este indreptatit sa impiedice
partile terte sa introducd produse, in cursul
schimbului comercial, in statul membru in care este
inregistrata marca, fara a le pune in libera circulatie
in statul respectiv, atunci cand aceste produse
provin din tari terte si poarta, fara a fi autorizate, o
marca identica cu sau identica in esenta cu marca
inregistrata pentru produsele respective. In spiritul
Directivei 2015/2436, titularii de marci UE ar trebui
sa poata sa Tmpiedice, in toate situatiile vamale,
intrarea si plasarea produselor contrafacute,
inclusiv, in special, in cadrul tranzitului, al
transbordarii, al antrepozitarii, al zonelor libere, al
depozitarii temporare, al perfectionarii active sau al

admiterii temporare, inclusiv atunci cand aceste produse nu sunt destinate a fi introduse pe piata statului
membru in cauza. Totodata, Directiva 2015/2436 urmareste sa interzica aplicarea unei marci contrafacute
pe produse, precum si anumite acte pregatitoare desfasurate anterior acestei aplicari. Totusi, titularul
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drepturilor asupra marcii va fi raspunzator pentru daune fata de detinatorul produselor, in cazul in care se
dovedeste ulterior ca produsele in cauza nu au incalcat un drept de proprietate intelectuala

Parlamentul European si Comisia urmaresc sa asigure un tranzit neperturbat al medicamentelor generice,
considerand ca titularul unei marci nu ar trebui sa aiba dreptul de a impiedica o parte terta sa introduca
produse in statul membru in care este inregistratd marca, fara a le pune in libera circulatie in statul
respectiv, pe baza similaritatii dintre DCI (denumirii comerciale internationale) a ingredientului activ din
medicamente si marca respectiva.

In cazul in care titularul unei mérci a tolerat un timp indelungat folosirea unei marci similare cu a sa, nu va
mai putea solicita anularea marcii ulterioare si nici nu se va mai putea opune folosirii acestea, cu exceptia
situatiei Tn care inregistrarea marcii ulterioare a fost efectuata cu rea-credinta.

Directiva 2015/2436 impune o cerintd de utilizare efectivd a marcilor, in sensul ca solicita ca marcile
inregistrate sa fie efectiv utilizate in legatura cu produsele sau serviciile pentru care sunt inregistrate sau,
in cazul in care nu sunt utilizate in termen de cinci ani de la data finalizarii inregistrarii, ca titularul lor sa
poata fi decazut din drepturile sale.
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The European Parliament and the Council issued a new Directive on
trade marks

The Official Journal of the European Union No.L336 / 23.12.2015 has published Directive 2015/2436 of
16.12.2015 of the European Parliament and the Council to approximate the laws of the Member States
relating to trade marks. The Directive entered into force on 13.01.2016, Member States being obliged to
harmonize their legislation with the provisions of Directive 2436/2015 by 14.01.2019. An exception if made
by provisions on the procedure for revocation or declaration of invalidity that Member States are obliged to
transpose into national law by 14.01.2023.

Directive 2015/2436 aims to ensure the same level of trade mark protection in the laws of all Member
States, by approximating not only provisions of substantive law, but also procedural rules.

The European Parliament and the Commission consider that it is necessary to list examples of signs which
are capable of constituting a trade mark and, at the same time, to list exhaustively the grounds for refusal
or invalidity of the mark.

The European Parliament and the Commission consider that an infringement of a trade mark can only be
established if there is a finding that the infringing mark or sign is used in the course of trade for the
purposes of distinguishing goods or services. Use of the sign for purposes other than for distinguishing
goods or services should be subject to the provisions of national law.

The concept of infringement of a trade mark comprises the use of the sign as a trade name or similar
designation, as long as such use is made for the purposes of distinguishing goods or services.

The proprietor of a trade mark is entitled to prevent third parties from bringing goods, in the course of trade,
into the Member State where the trade mark is registered without being released for free circulation there,
where such goods come from third countries and bear without authorization a trade mark which is identical
or essentially identical with the trade mark registered in respect of such goods. In the spirit of Directive
2015/2436, it should be permissible for trade mark proprietors to prevent the entry of infringing goods and
their placement in all customs situations, including, in particular transit, transshipment, warehousing, free
zones, temporary storage, inward processing or temporary admission, also when such goods are not
intended to be placed on the market of the Member State concerned. At the same time, Directive
2015/2436 aims to prohibit the affixing of an infringing trade mark to goods, and certain preparatory acts
carried out prior to such affixing. However, the proprietor of a trade mark is to be liable for damages
towards the holder of the goods where the goods in question are subsequently found not to infringe an
intellectual property right.

The European Parliament and the Commission aim at ensuring the smooth transit of generic medicines,
considering that the proprietor of a trade mark should not have the right to prevent a third party from
bringing goods into a Member State where the trade mark is registered without being released for free
circulation there based upon similarities between the INN (international non-proprietary names) for the
active ingredient in the medicines and the trade mark.

Where the proprietor of a trade mark has acquiesced for a long period of time using a trade mark similar to
its own trade mark, that proprietor shall no longer be entitled to oppose to the use of such trade mark,
unless registration of the later trade mark was applied for in bad faith.

Directive 2015/2436 imposes a requirement of actual use of trade marks, in the sense that it requires that
the registered trademarks must actually be used in relation to goods or services for which they are
registered or, if not used within five years of the date when the registration was completed, the proprietor
can be revoked.
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