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Redresarea si rezolutia
institutiilor de credit si a
firmelor de investitii

in Monitorul Oficial al Romaniei nr. 1.256 / 31.12.2021
a fost publicatd Legea 320 / 2021 pentru
modificarea si completarea Legii 312 / 2015
privind redresarea si rezolutia institutiilor de credit
si a firmelor de investitii, precum si pentru
modificarea si completarea unor acte normative in
domeniul financiar (,Legea 320/ 2021").

Legea 320 / 2021 asigura transpunerea fidela a
prevederilor Directivei (UE) 2019/879, inclusiv a
clarificarilor furnizate de Comisia Europeana in cadrul
intalnirilor organizate de catre aceasta, pentru a
asigura o implementare uniforma a Directivelor
Europene la nivel national de catre statele membre
ale Uniunii Europene.

[l Domeniul de aplicare

Noile prevederi ale Legii 312 /2015 privind redresarea
si rezolutia institutiilor de credit si a firmelor de
investitii, precum si pentru modificarea si completarea
unor acte normative in domeniul financiar (,Legea 312
/2015”) se aplica:

a) institutilor de credit si firmelor de investitii,
persoane juridice roméane;

b) institutiilor financiare, persoane juridice romane,
care sunt filiale ale unei institutii de credit, ale
unei firme de investiti ori ale uneia dintre
societatile de tipul celor prevazute la lit. ¢) sau
d), persoane juridice romane sau dintr-un alt stat
membru si care sunt acoperite de
supravegherea la nivel consolidat a Intreprinderii
- mama, persoana juridica romana sau dintr-un
alt stat membru, in conformitate cu prevederile
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Recovery and resolution of
credit institutions and of
investment companies

Monitorul Oficial No. 1,256 of December 31, 2021 has
published the Law 320 / 2021 for the amendment and
completion of Law 312 / 2015 on the recovery and
resolution of credit institutions and investment firms,
as well as for the amendment and completion of
regulations in the financial field (“Law 320 / 2021”).

Law 320 / 2021 ensures the complete transposition of the
provisions of the Directive (EU) 2019/879, including of the
clarifications provided through the European Commission
meetings, in order to ensure a uniform implementation of
European Directives at national level by member states of
the European Union.

[l The scope of application

The new provisions of the Law 312 / 2015 on the recovery
and resolution of credit institutions and investment firms,
as well as for the amendment and completion of certain
regulations in the financial field ("Law 312 / 2015") apply
to the:

a) credit institutions and investment companies (as
Romanian legal entities);

b) financial institutions (as Romanian legal entities),
which are subsidiaries of credit institutions, of
investment companies or of one of the companies
of the type provided at items c) or d) below,
Romanian legal entities or from another member
state and which are under the consolidated
supervision of the parent- company, Romanian
legal entities or from another member state, in
accordance with the provisions of art. 6-17 of
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art. 6-17 din Regulamentul (UE) nr. 575 / 2013
al Parlamentului European si al Consiliului din
26 iunie 2013 privind cerintele prudentiale
pentru institutile de credit si societatile de
investitii si de modificare a Regulamentului (UE)
nr. 648 /2012, cu modificarile ulterioare;

societatilor ~ financiare holding, societati
financiare holding mixte si societati holding cu
activitate mixta, persoane juridice roméne;

societatilor ~ financiare  holding-mama  din
Romania, societati financiare holding-mama din
Uniunea Europeana, societati financiare holding
mixte-mama din Romania, societati financiare
holding mixte-mama din Uniunea Europeana,
persoane juridice romane;

sucursalelor stabilite pe teritoriul Romaniei ale
institutiilor de credit si ale firmelor de investitii
din state terte.

l Legea 320/ 2021 vizeaza, in
principal, urmatoarele:

definirea unor concepte noi precum ,entitate de
rezolutie” si ,grup de rezolutie”;

modificarea dispozitiilor care reglementeaza (i)
planificarea rezolutiei, inclusiv din perspectiva
identificarii entitatilor / grupurilor de rezolutie, (i)
stabilirea unei cerinte MREL (,cerinfa minima de
fonduri proprii gi datorii eligibile”) adecvate
pentru asigurarea unei capacitati satisfacatoare
de absorbtie a pierderilor si de recapitalizare;

Regulation (EU) no. 575 / 2013 of the European
Parliament and of the Council of June 26, 2013
on prudential requirements for credit institutions
and investment companies and amending
Regulation (EU) no. 648 / 2012, as subsequently
amended,

financial holding companies, mixed financial
holding companies and mixed activity holding
companies, as Romanian legal entities;

parent financial holding companies from Romania,
parent holding financial companies from the
European Union, mixed parent financial holding
companies from Romania, mixed parent financial
holding companies from the European Union,
Romanian legal entities;

branches of credit institutions and investment
companies from third party, established on the
Romanian territory.

i Law 320/ 2021 mainly provides for
the following:

the definition of new concepts such as "resolution
entity" and "resolution group";

the modification of the provisions governing (i)
resolution planning, including from the perspective
of identifying resolution entities/groups, (i)
establishing an appropriate MREL requirement
("the minimum requirement of own funds and
eligible debts”) to ensure a satisfactory loss-
absorbing and recapitalization capacity;
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c)

d)

e)

f)

g)

h)

introducerea unor prevederi care sa asigure o
cerintd MREL imbunatéatitd pentru institutiile de
tip G-SlIl (,instituti globale de importanta
sistemic&”) dar si pentru alte institutii de credit
importante, prin alinierea la standardul Listei
termenilor si conditiilor privind capacitatea totala
de absorbtie a pierderilor (,TLAC”), atat in ceea
ce priveste nivelul cerintei, cat si in ceea ce
priveste criterile de eligibilitate ce trebuie
indeplinite de instrumentele de datorie luate in
calcul la determinarea cerintei;

introducerea de prevederi privind aplicarea
cerintei MREL in cazul retelelor cooperatiste,
precum si de dispozitii privind derogarile ce pot
fi acordate la indeplinirea cerintei MREL in cazul
casei centrale si a cooperativelor de credit
afiliate la aceasta;

introducerea de prevederi care asigura
descrierea procesului de luare a deciziilor cu
privire la cerinta MREL interna si cerinta MREL
externa, n cadrul colegiilor de rezolutie;

introducerea, in sarcina institutiilor de credit, a
unor obligatii de raportare catre autoritatile
competente, precum si a unor obligatii de
publicare in legatura nivelul si componenta
cerintei MREL;

introducerea unor prevederi referitoare la
conditii de conduita, cu scopul de a preveni
vanzarea excesiva a instrumentelor de datorie
eligibile pentru calculul cerintei MREL catre
clienti retail care nu au o intelegere
corespunzatoare a riscurilor aferente detinerii
instrumentelor respective;

o Astfel, potrivit Legii 320/2021, pentru
vanzarea catre clienti de tip retail din
Romania,

(i)  trebuie indeplinite cerintele

prevazute la art. 87, alin. (3) si (4)
din Legea nr. 126 / 2018 privind
pietele de instrumente financiare,

iar

(i) cuantumul initial investit Tntr-unul
sau mai multe instrumente de
datorie eligibile trebuie sa fie de
cel putin 50.000 EUR;

extinderea  aplicabilitati  prevederilor  care
vizeaza conversia si reducerea valorii si in cazul
instrumentelor de datorie eligibile pentru calculul
cerintei MREL, nu numai in cazul instrumentelor
de fonduri proprii (de nivel 1 suplimentar si de
nivel 2), atunci cand institutia de credit atinge
punctul de neviabilitate;

c)

d) the

e)

f)

the introduction of provisions to ensure an
improved MREL requirement for G-SlI institutions
("the systemically important global institutions”)
but also for other major credit institutions, by
aligning with the standard List of terms and
conditions for total loss absorption capacity
("TLAC"), both in as regards the level of the
requirement as well as the eligibility criteria to be
met by the debt instruments taken into account in
determining the requirement;

introduction of provisions regarding the
application of the MREL requirement in the case
of cooporative networks, as well as provisions
regarding the exemptions that may be granted to
the fulfillment of the MREL requirement in the
case of the central house and of the credit
cooperatives affiliated to it;

the introduction of provisions that ensure the
description of the decision-making process
regarding the internal MREL requirement and the
external MREL requirement, within the resolution
colleges;

the introduction of reporting obligations in charge
of credit institutions to the competent authorities,
as well as publishing obligations in relation to the
level and composition of the MREL requirement;

g) the introduction of provisions on conditions of

conduct in order to prevent the excessive sale of
eligible debt instruments for the calculation of the
MREL requirement to retail customers who do not
have a proper understanding of the risks
associated with holding those instruments;

e Thus, according to Law 320/2021, for the sale
to retail customers in Romania,

(i) the requirements provided at art. 87
para. (3) and (4) of Law no. 126/2018 on
the financial instruments’ markets should
be fulfilled,

and

(i) the initial amount invested in one or more
eligible debt instruments must be at least
EUR 50,000;

h) the extension of the applicability of the provisions

concerning the converting and reducing the value
also in the case of debt instruments eligible for the
calculation of the MREL requirement, not only in
the case of own funds instruments (additional
level 1 and level 2), when the credit institution
reaches the point of non-viability;
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j)

k)

n)

o)

modificari Th ceea ce priveste functionarea
colegiilor europene de rezolutie Tn cazul
grupurilor care au intreprinderea - mama intr-un
stat tert;

modificari in ceea ce priveste cerinta de a
include recunoasterea contractuala a efectelor
instrumentului de recapitalizare interna in
acorduri care guverneaza instrumente de
datorie reglementate de legislatia statelor terte;

situatia in care se adauga Tn contract o clauza in
temeiul careia datoria respectiva poate face
obiectul masurii de reducere de valoare,
conversie, anulare impuse de catre autoritatea
de rezolutie;

introducerea de prevederi referitoare la
recunoasterea contractuala a competentelor de
suspendare a obligatiilor in caz de rezolutie;

introducerea obligatiei Tn sarcina institutiilor de
credit si entitatilor carora li se aplica Legea 320 /
2021 de a include in orice contract financiar la
care acestea sunt parte, si care este
reglementat de legislatia unui stat tert, clauze
prin care partile prevad ca respectivul contract
financiar poate face obiectul exercitarii
competentelor de suspendare sau de limitare a
unor drepturi si obligatii ale autoritatii de
rezolutie;

introducerea obligatiei Tn sarcina intreprinderilor-
mama din Uniunea Europeana, persoane
juridice roméane, de a se asigura ca filialele lor
din state terte prevad in contractele financiare
care intra Tn domeniul de aplicare a Legii 320 /
2021, a unor clauze care sa excluda
posibilitatea ca  exercitarea = competentei
autoritatii de rezolutie de a suspenda sau a
limita drepturile si obligatiile intreprinderii-mama
din Uniunea Europeana sa constituie un motiv
intemeiat pentru incetarea anticipata,
suspendarea, modificarea, exercitarea
drepturilor de a stinge sau de a compensa
drepturi sau obligatii, sau de a executa garantiile
reale;

introducerea de prevederi care vizeaza noi
competente pentru autoritatea de rezolutie:

e de a interzice distribuirea de catre
institutiile de credit atunci cand nu este
indeplinita cerinta amortizorului combinat,
luatd in considerare suplimentar fata de
cerinta MREL determinatéd in functie de
valoarea totala a expunerii la risc;

e competente in vederea
incalcarilor cerintei MREL,;

solutionarii

e de a se asigura ca, in perioada de
suspendare, deponentii nu Tntdmpina
dificultati financiare;

j)

k)

n)

o)

the modification of the functioning of European
resolution colleges in the case of groups that have
their parent company in a third party;

the modification of the requirement to include the
contractual recognition of the effects of the
instrument of internal recapitalization in
agreements regarding debt instruments governed
by the law of third party;

the situation in which a clause is added to the
contract under which the respective debt may be
subject to the measure of reduction of value,
conversion, cancellation imposed by the
resolution authority;

the introduction of provisions regarding the
contractual acknowledgement of the prerogatives
to suspend obligations in the event of termination;

the introduction, to the credit institutions and
entities to which the Law 320/2021 applies, of the
obligation to include, in any financial contract to
which they are party, and which is governed by
the law of a third party, clauses by which the
parties provide that the financial contract may be
subject to the exercise of suspension powers or
limiting the rights and obligations of the resolution
authority;

the introduction, to EU parent-companies,
Romanian legal entities, of the obligation to
ensure that their third party subsidiaries provide in
financial contracts falling within the scope of the
Law 320/2021, clauses excluding the possibility
that the exercise of the power of the resolution
authority to suspend or limit the rights and
obligations of the parent company in the
European Union as a reasonable ground for early
termination, suspension, modification, exercise of
rights to extinguish or offset rights or obligations,
or performance of collateral;

introduction of provisions regarding new

prerogatives for the resolution authority:

o to prohibit the distribution, by credit
institutions, when the requirement of the

combined shock absorber is not fulfilled, taken
into account-in addition to the MREL
requirement determined according to the total
value of the risk exposure;

e prerogatives to resolve breaches of the MREL
requirement;

e to ensure that, during the suspension period,
depositors do not encounter financial
difficulties;
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e de alimita executarea garantiilor reale;

e de a suspenda obligatiile de plata ale unei
institutii de credit, anterior rezolutiei
(cunoscuta sub denumirea de ,instrument
de moratoriu").

Referitor la competenta de suspendare a obligatiilor
de plata, inclusiv in ceea ce priveste depozitele
eligibile, Legea 320 / 2021 stabileste ca exercitarea
acestei competente este posibila daca:

a) autoritatea de rezolutie evalueazd cu atentie
impactul pe care l-ar putea avea exercitarea
respectivei competente asupra bunei functionari
a pietelor financiare

Si

b) ia Tn considerare legislatia nationald care
protejeaza drepturile creditorilor si egalitatea de
tratament a creditorilor in procedura de
insolventa.

De asemenea, trebuie avut in vedere faptul ca:

a) 1n cazul in care autoritatea de rezolutie exercita
competenta de suspendarea obligatiilor de
plata sau de livrare in ceea ce priveste
depozitele garantate, Legea 320 / 2021
stabileste c& acele depozite nu sunt considerate
indisponibile Tn sensul Legii 311 / 2015 privind
schemele de garantare a depozitelor si Fondul
de depozitelor bancare;

b) 1n cazul exercitarii competentei de suspendare
a obligatiilor de plata sau de livrare in ceea
ce priveste depozitele eligibile, autoritatea de
rezolutie se asigura ca deponentii au acces la
un cuantum zilnic adecvat din depozitele
respective, determinat ca raport dintre valoarea
cheltuielilor totale medii lunare pe o gospodarie
si numarul mediu de zile din trimestrul imediat
anterior datei de referinta, pe baza datelor
publicate de Institutul National de Statistica.

] Alte modificari si completari
aduse Legii 312/ 2015

Distinct de modificarile aduse Legii 312 / 2015 in
vederea asigurarii transpunerii Directivei
2019/879/UE, Legea 320 / 2021 vizeaza o serie de
alte modificari privind:

a) realizarea de corectii de natura formala asupra
textului initial al legii;

b) clarificarea anumitor prevederi pentru a facilita
intelegerea textului, ca urmare a:

o to limit the performance of real guarantees;

e to suspend the payment obligations of a credit
institution, prior to the resolution (known as
the "moratorium instrument").

On the prerogative to suspend payment obligations,
including in respect of eligible deposits, Law 320 / 2021
provides that the exercising this prerogative is possible if:

a) the resolution authority carefully assesses the
potential impact that the exercise of that
prerogative may have on the proper functioning of
the financial markets,

and if

b) it takes into account national law protecting
creditors' rights and equal treatment of creditors in
insolvency proceedings.

It should also be taken into account:

a) in case the resolution authority exercises the
prerogative to suspend the payment or
delivery obligations regarding the guaranteed
deposits, Law 320 / 2021 establishes that those
deposits are not considered unavailable within the
meaning of Law 311 / 2015 on deposit guarantee
schemes and the Bank Deposit Fund,

b) in the case of exercising the prerogative to
suspend payment or delivery obligations in
respect of eligible deposits, the resolution
authority shall ensure that depositors have access
to an appropriate daily amount of those deposits,
determined as a ratio of the average total monthly
expenditure per household and the average
number of days in the quarter immediately
preceding the reference date, based on data
published by the National Institute of Statistics.

] Other amendments to Law 312/ 2015

Apart from the amendments made to Law 312 / 2015
ensuring the transposition of Directive 2019/879/EU, Law
320 / 2021 refers to a series of other amendments
regarding:

a) making formal corrections on the initial text of the
law;

b) clarification of certain provisions, in order to
facilitate the understanding of the text, as a result
of:
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e corespondentei cu institutiile de credit de
la momentul intrarii in vigoare a Legii 312
/2015;

o identificarii de catre Banca Nationala a
Romaniei, in calitate de autoritate de
rezolutie, unor inconsistente ale textului
legal sau a lipsei de reglementare a unor
aspecte, care au determinat dificultati Tn
aplicarea prevederilor legii;

c) procesele operationale si decizionale;

d) revizuirea unor prevederi privind administratorul
temporar:

e introducerea ipotezei in care functionarea
organului de conducere al institutiei de
credit este impiedicata din motive precum
vacantarea simultana a tuturor posturilor
existente in  cadrul organului de
conducere ori imposibilitatea membirilor
organului de conducere de a exercita
responsabilitdtile incredintate;

e inserarea competentei administratorului
temporar de a efectua, in ipoteza anterior
mentionatd, evaluarea conducatorilor unei
institutii de credit, potrivit prevederilor in
materie cuprinse in OUG 99 / 2006 privind
institutile de credit si adecvarea
capitalului (,OUG 99/ 2006”);

e) introducerea unor prevederi referitoare la
crearea unui mecanism flexibil de guvernanta a
proceselor si de formalizare a deciziilor Bancii
Nationale a Romaniei, in calitate de autoritate
de rezolutie;

f) revizuirea prevederilor referitoare la institutia -
punte, inclusiv din perspectiva corelarii cu
prevederile OUG 99 / 2006;

g) introducerea de prevederi referitoare la
competenta generala a Bancii Nationale a
Romaniei, in calitate de autoritate de rezolutie,
de a colecta informatii si de a efectua inspectii,
atat in etapa de planificare, cat si in etapa de
rezolutie;

h) introducerea de prevederi referitoare la
competenta Bancii Nationale a Romaniei de a
dispune masuri, separat de aplicarea de masuri

sanctionatoare si  sanctiuni administrative
(similar OUG 99 /[ 2006), precum si
circumstantierea situatiilor in care pot fi aplicate
acestea;

i) consolidarea cadrului legal privind regimul
aplicarii sanctiunilor administrative si a masurilor
sanctionatoare;

c)

d)

e)

f)

g)

h)

« the liaison with credit institutions, since Law
312/ 2015 entered into force;

o the identification, by the National Bank of
Romania, as a resolution authority, of some
inconsistencies of the legal text or of the lack
of regulation of some aspects, which
generated difficulties in the application of the
provisions of the law;

operational and decision-making processes;

revision of some provisions regarding the
temporary administrator:

o the introduction of the hypothesis in which the
functioning of the management body of the
credit institution is prevented for reasons such
as the simultaneous vacancy of all existing
positions within the management body or the
impossibility of the members of the
management body to exercise the entrusted
responsibilities;

o the insertion of the prerogative of the
temporary administrator to carry out, in the
previously = mentioned  hypothesis, the
evaluation of the managers of a credit
institution, according to the relevant provisions
contained in the GEO 99 / 2006 on credit
institutions and capital adequacy (,GEO 99 /
2006");

the introduction of provisions regarding the
creation of a flexible mechanism for the
governance of processes and the formalization of
the decisions of the National Bank of Romania, as
a resolution authority;

revision of the provisions regarding the bridge
institution, including from the perspective of
correlation with the provisions of GEO 99 / 2006;

the introduction of provisions regarding the
general competence of the National Bank of
Romania, as the resolution authority, to collect
information and to perform inspections, both in the
planning stage and in the resolution stage;

the introduction of provisions regarding the
competence of the National Bank of Romania to
order measures, separately from the application of
sanctioning measures and  administrative
sanctions (similar to OUG 99 / 2006), as well as
the circumstance of the situations in which they
can be applied;

strengthening the legal framework regarding the
regime of application of administrative sanctions
and sanctioning measures;
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i)

k)

introducerea unor prevederi privind competenta
Béancii Nationale a Roméniei de a emite
reglementari secundare Tn aplicarea legii si a
actelor europene, precum si de a emite
instructiuni si precizéri prin care sa se asigure
transpunerea legislatiei relevante adoptate la
nivelul Uniunii Europene si prin care sa se
urmareasca implementarea celor mai bune
practici internationale in domeniul redresarii si
rezolutiei;

introducerea unor prevederi cu privire la:

e conformarea unor institutii de credit si a
unor entitati prevazute de lege cu
ghidurile si recomandarile emise de
Autoritatea Bancara Europeana (,ABE”),
potrivit instructiunilor / precizarilor emise
de Banca Nationala a Romaniei,

e competenta Béancii Nationale a Romaniei
de ainterveni in caz de neconformare.

In acest sens, s-a prevdzut posibilitatea
ca Banca Nationala a Romaniei sa faca
recomandari institutilor de credit si
entitatilor si/sau sa poata dispune masuri
in situatia Tn care acestea nu asigura
implementarea corespunzatoare a
instructiunilor / precizarilor emise de
Banca Nationala a Romaniei cu privire la
ghidurile si recomandarile emise de ABE.

[l Amendamente aduse altor acte
normative

Amendamente cu privire la Legea nr. 85 / 2014
privind procedurile de prevenire a insolventei si
de insolventa:

introducerea unor prevederi care sa asigure
faptul ca, in procedura obisnuitéd de insolventa,
creantele care rezultd din elemente ale
fondurilor proprii au un rang de prioritate inferior
celui acordat oricarei alte creante subordonate;

introducerea unor prevederi potrivit carora
instrumentele care sunt doar partial recunoscute
in categoria fondurilor proprii trebuie sa fie
tratate drept creante rezultate din fondurile
proprii pentru valoarea lor integrala.

j) the introduction of provisions regarding the
competence of the National Bank of Romania to
issue secondary pieces of legislation for the
application of European law and acts, as well as
to issue instructions and clarifications to ensure
the transposition of relevant legislation adopted at
EU level and to pursue implementation of
international best practices in the field of recovery
and resolution;

k) the introduction of provisions regarding:

o the compliance of credit institutions and
entities, as provided by law, with the
guidelines and recommendations issued by
the European Banking Authority ("EBA"),
according to the instructions / specifications
issued by the National Bank of Romania,

o the competence of the National Bank of
Romania to intervene in case of non-
compliance.

In this regard, the possibility was provided for
the National Bank of Romania to make
recommendations to credit institutions and
entities and/or to be able to order measures in
case they do not ensure the proper
implementation of the instructions /
clarifications issued by the National Bank of
Romania regarding the guidelines. and the
recommendations issued by EBA.

[l Amendments to other pieces of
legislation

Amendments regarding Law no. 85 / 2014 on
insolvency prevention and insolvency proceedings:

o the introduction of certain provisions ensuring that,
within  the ordinary insolvency proceedings,
receivables resulting from elements of own funds,
have a priority rank that is inferior to the rank
granted to any other subordinated receivable;

e the introduction of provisions according to which
instruments that are only partially recognized in the
category of own funds must be ftreated as
receivables resulting from own funds for their full
value.
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Amendamente cu privire la Legea nr. 253 / 2004 Amendments regarding Law no. 253 / 2004 on the

privind caracterul definitiv al decontarii in finality of settlement in payment systems and in
sistemele de plati si in sistemele de decontare a settlement systems for transactions with financial
operatiunilor cu instrumente financiare: instruments:

e introducerea unor dispozitii pentru preluarea e introduction of provisions for adopting certain
unor concepte introduse de Regulamentul (UE) concepts introduced by Regulation (EU) no. 648 /
nr. 648 / 2012 privind instrumentele financiare 2012 on OTC derivatives, central counterparties and
derivate extrabursiere, contrapértile centrale si trade repositories in order to ensure a common
registrele centrale de tranzactii pentru a se understanding of the terms used in the various legal
asigura o intelegere comuna a termenilor instruments.

utilizati in diferitele instrumente juridice.

[l Dispozitii tranzitorii | Transitory provisions

Legea 320 / 2021 a intrat in vigoare la data de Law 320 / 2021 entered into force on January 3, 2022 (3
03.01.2022 (la 3 zile de la data publicarii in Monitorul days after its publication in Monitorul Oficial).
Oficial al Romaniei).

Prin exceptie, anumite prevederi vor intra in vigoare la Exceptionally, certain provisions come will enter into force
data de 01.01.2024. on January 1, 2024.
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