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Modificari recente privind combaterea concurentei neloiale si protectia
concurentei

Prin Ordonanta de Guvern nr. 12/2014 pentru modificarea si completarea Legii nr. 11/1991, privind
combaterea concurentei neloiale si a altor acte in domeniul protectiei concurentei, s-au adus modificari
legislatiei Tn materie, avand drept scop actualizarea si adaptarea legislatiei la realitatile economice.

Asadar, In ceea ce priveste modificarile aduse Legii nr. 11/1991 privind combaterea concurentei neloiale
(denumita in continuare ,Legea concurentei neloiale”), punctam urmatoarele:

Practicile comerciale care pot intra in sfera de aplicare a concurentei neloiale

= denigrarea unui competitor sau a produselor / serviciilor sale, realizata prin comunicarea ori
raspandirea de catre o fintreprindere sau reprezentantul / angajatul sau de informatii care nu
corespund realitatii despre activitatea unui concurent sau despre produsele acestuia, de natura sa fi
lezeze interesele;

= deturnarea clientelei unei intreprinderi de catre un fost sau actual salariat / reprezentant al sau ori de
catre orice alta persoana prin folosirea unor secrete comerciale, pentru care respectiva intreprindere
a luat masuri rezonabile de asigurare a protectiei acestora si a caror dezvaluire poate dauna
intereselor acelei intreprinderi;

= orice alte practici comerciale care contravin uzantelor cinstite si principiului general al bunei-credinte
si care produc sau pot produce pagube oricaror participanti la piata.

Important de precizat este ca sunt eliminate din sfera de aplicare a Legii concurentei neloiale acele
domenii care sunt deja reglementate printr-o legislatie specifica (i.e. protectia comerciantilor impotriva
publicitatii Tnselatoare si comparative, protejarea intereselor economice ale consumatorilor, protejarea
intereselor colective ale publicului in domeniul serviciilor media audiovizuale sau protectia drepturilor de
proprietate industriala in domeniul marcilor si indicatiilor geografice).

In ceea ce priveste prevederile cu impact asupra aspectelor procedurale ale Legii concurentei neloiale,
mentionam:

= posibilitatea Consiliului Concurentei, ca autoritate competenta, sa asigure protectia intreprinderilor
impotriva practicilor de concurenta neloiala, de a nu actiona atunci cand apreciaza ca efectele unei
practici neloiale sunt minore (prin raportare la pericolul social al faptei, la circumstantele in care a fost
savarsita si la importanta sectorului economic in care s-a produs fapta). Activitatea Consiliului
Concurentei se desfasoara din oficiu sau la sesizarea persoanelor fizice sau juridice care au un
interes legitim;

= inspectorii de concurenta care solutioneaza sesizarile privind practicile de concurenta neloiala au
posibilitatea de a face uz de prerogativele de investigatie utilizate in investigarea practicilor
anticoncurentiale, precum posibilitatea de a efectua inspectii inopinate sau aplicarea unei amenzi in
situatia Tn care intreprinderea investigatda nu furnizeaza informatiile solicitate de autoritatea de
concurenta;
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= se constituie Consiliul interinstitutional in domeniul combaterii concurentei neloiale, al carui rol va fi
acela de a emite, anual, un raport asupra implementarii legislatiei in domeniul combaterii concurentei
neloiale si de a inainta Guvernului propuneri privind politicile publice in domeniu.

Sanctiunile pecuniare prevazute pentru incalcarea prevederilor Legii concurentei neloiale, mai sus indicate,
sunt cuprinse intre 5.000 si 50.000 RON pentru persoanele juridice.

Totodata, prin acelasi act normativ, s-au adus modificari si Legii concurentei nr. 21/1996, in ceea ce
priveste derularea investigatiilor efectuate de catre Consiliul Concurentei, dupa cum urmeaza:

= posibilitatea Consiliului Concurentei de a prioritiza cazurile in functie de anumite criterii (i.e. de
potentialul impact asupra concurentei efective, de interesul general al consumatorilor sau de
importanta strategica a sectorului economic vizat), in vederea utilizarii rationale a resurselor pentru
efectuarea investigatiilor;

= obligatia Consiliului Concurentei de a informa intreprinderile cu privire la inchiderea investigatiilor - in
situatia in care, in urma declansarii unei investigatii din oficiu, se constata ca aceasta nu a condus la
descoperirea unor dovezi suficiente privind incalcarea legii de catre intreprinderea investigata;

= contestarea ordinului privind accesul la dosarul de investigatie poate avea loc doar la finalul
investigatiei — ratiunea fiind aceea de a se evita amanarea pe o perioada lunga a desfasurarii
audierilor si a luarii deciziilor finale.

Ordonanta de Guvern nr. 12/2014 a fost publicata in Monitorul Oficial nr. 586 / 06.08.2014. Mare parte a
modificarilor au intrat deja in vigoare la data de 09.08.2014, cu exceptia modificarilor de natura procedurala
aduse Legii privind combaterea concurentei neloiale, a caror intrare in vigoare a fost améanata cu 30 de
zile, pana la data de 05.09.2014.
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Recent Amendments on Fighting Unfair Competition and Antitrust Legislation

Government Ordinance No 12/2014 (the “Ordinance”) that amends and supplements Law No 11/1991 on
fighting unfair competition and other anti-competitive practices aims at updating and adjusting the relevant
legislation to the economic realities.

The amendments to said Law 11/1991 (the “Antitrust Law”) contained by this Ordinance refer mainly to
the following aspects:

Trade practices falling under the Antitrust Law

= denigration by an undertaking or its representative(s) / employee(s) of a competing entity or of its
products / services by disseminating information running counter to the reality of such entity’s
business or products, thus damaging its interests;

= enticement of customers by a former or current employee / representative of an undertaking or by any
other person by using trade secrets for which such undertaking has taken reasonably protective
measures, the disclosure of which may damage that undertaking’s interests;

= any other unfair trade practices running counter to the general principle of good faith, thus damaging
the other market participants’ businesses and interests.

The fact is noteworthy that the Antitrust Law is not applicable to the domains which are already governed
by specific regulations (i.e. traders’ protection against misleading and comparative advertising, protection
of consumers’ economic interests, protection of the collective interests of consumers in the audiovisual
media field, or protection of industrial property rights in the sphere of geographical indications and
trademarks).

Among the provisions exerting an impact on the procedural aspects of the Antitrust Law, worth mentioning
are the following:

= the possibility for the Competition Council, in its capacity as authority competent to provide for the
protection of undertakings against unfair competition, to take no action when it assesses that the
effects of an unfair practice are lesser (in consideration of the social danger it may pose, the
circumstances and the economic sector in which it occurs); the Competition Council carries on its
activity ex officio or whenever it is notified of an unfair practice by legitimately concerned legal or
natural entities;

= the relevant inspectors handling notified cases of unfair practice may use their investigative
prerogatives and perform unannounced controls or may apply fines whenever an investigated
undertaking declines or fails to furnish the information requested by the competition authority;

= an inter-institution council is to be established with a view to combating unfair competition, the main
role of which should be to work out an annual report on the implementation of the antitrust legislation
and to advance proposals to the Government, regarding public polices in this area.

The fines applied to legal entities for infringing Antitrust Law provisions range between RON 5,000 and
RON 50,000.

The Ordinance also amends Law No 21/1996 in respect to the investigations performed by the Competition
Council, as follows:

= the possibility for the Competition Council to prioritise competition-related cases subject to certain
criteria (i.e. potential impact on effective competition, consumers’ general interests or the strategic
importance of the respective economic sector) with a view to reasonably using investigative
resources;

= Competition Council’s obligation to inform undertakings of the closure of investigations when, after
performing ex officio investigations, it finds out that no sufficient evidence exists to prove that the
investigated undertaking has been in breach of law;
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= the order regarding access to the investigation file may be challenged only after the investigation has
come to an end, so that the postponement of hearings and final decisions for long periods of time
should be avoided.

The Ordinance has been published in Monitorul Oficial al Romaniei No 586 of 6 August 2014. Most of the
amendments it contains have become effective as of 9 August 2014, excepting the procedural
amendments to the Antitrust Law, the enactment of which was put off for 30 days, i.e. until 5 September
2014.

* * %

For more details or supplementary info, you may consult our specialist on Competition and Antitrust:

Denisa Benga is a fully qualified Romanian lawyer, member of the Bucharest Bar Association.

Main areas of practice: Competition and Antitrust, Corporate & Commercial, Mergers & Acquisitions,
Litigation & Arbitration, WEEE and WBA Management systems.

An over 9-year experience in advising local and international clients on various complex issues governed by
Romanian and European law: from common issues in respect to the negotiation and execution of
commercial agreements including but not limited to guarantees, IP rights, trademarks, environment law, real
estate, to M&A projects, from representing clients during down raids and investigation procedures in respect
Denisa BENGA to horizontal / vertical restraints or economic concentrations, to preparing the defense and representing
enisa G clients both in administrative and judicial stages, from structuring and implementing competition compliance
Managing programs to providing regular advice on relevant aspects of competition law. An extended expertise on a
- specific area of practice, progressively developing on national level — WEEE and WBA management
Associate . ) ; e .
systems, in compliance with the European legislation and practice.

Clients’ portfolio covers a wide range of activities and industries, from manufacturing and retail companies to
banks and financial services institutions.

Fluent in English and grasp knowledge of German and Spanish.
Denisa.Benga@duncea-stefanescu.ro
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ATTORNEYS AT LAW

Legal Info este o selectie a unor elemente de noutate legislativd, cu scop strict informativ. Nu este
considerata consiliere profesionala si, drept urmare, Duncea Stefanescu nu isi asuma nici o responsabilitate n
acest sens. Pentru intrebari suplimentare in ceea ce priveste problemele expuse, va rugdm nu ezitati sa ne
contactati.

Legal Info contains a selection of the latest major issues occurred in the Romanian legislative framework, is
intended only to provide information and, hence, shall not be deemed to provide professional advice or
consultancy. Therefore, we assume no responsibility in this respect. Should you require any information
related to the foregoing, please do not hesitate to contact us.

Daca doriti sa va abonati gratuit la newsletter-ele noastre, va rugam trimiteti un mesaj la adresa
news@duncea-stefanescu.ro, specificand numele, prenumele, functia Dvs. si denumirea societatji.

If you wish to get free subscription to our newsletters, please send a message to news@duncea-stefanescu.ro,
specifying your full name and title, as well as the name of your company.
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