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Modificari ale Legii Insolventei

in Monitorul Oficial nr. 840 / 02.10.2018 a fost publicatds OUG 88/2018 privind modificarea unor acte
normative (denumita in continuare “OUG 88/2018”). Reglementarile introduse de OUG 88/2018 vizeaza si
modificarea Legii 85/2014 privind procedurile de prevenire a insolventei si de insolventa (denumita in
continuare “Legea insolventei” sau “Legea”).

Actul normativ urmareste modificarea procedurii privind insolventa, avand scopul de a se evita folosirea
prevederilor legii Tn mod abuziv de catre persoanele juridice care, aflate in aceasta situatie, dauneaza
mediului de afaceri si organelor administratiei fiscale.

Valoare - prag

Noua definitie prevede faptul ca cererea de deschidere a
procedurii de insolventa, introdusa de debitor, va trebui
sa contina un nivel al creantelor bugetare mai mic de
50% din totalul creantelor declarate de debitor. De
asemenea, creantele fiscale constatate printr-un act
administrativ fiscal contestat vor fi admise la masa
credala si inscrise sub conditie rezolutorie pana la
solutionarea actiunii.

Fond de comert

OUG 88/2018 defineste fondul de comert ca fiind ,ansamblul bunurilor mobile si imobile, corporale si
necorporale - marci, firme, embleme, brevete de inventii, vad comercial utilizate de un operator
economic in vederea desfasurarii activitatii sale’.

Creanta anterioara

Legea va include in sfera termenului creantele bugetare stabilite printr-o decizie de impunere
intocmita ulterior deschiderii procedurii, daca activitatea impozitata a fost desfasurata anterior acestui
moment.

Administratorul special

OUG 88/2018 interzice numirea unei persoane fizice sau juridice care detine si calitatea de creditor al
unei societati aflate in insolventa.

Administratorul judiciar

OUG 88/2018 introduce o noua obligatie de a include in raportul lunar, ce trebuie depus la dosarul
cauzei, informatii privind respectarea obligatiilor fiscale referitoare la obtinerea sau necesitatea
actualizarii autorizarilor si autorizatiilor pentru desfasurarea activitatii, precum si referitoare la actele
incheiate de organele de control care au efectuat inspectii in respectiva luna.
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O alta modificare introdusa de OUG 88/2018 in legatura cu activitatea administratorului judiciar
vizeaza desemnarea persoanelor de specialitate cu care acesta poate colabora de-a lungul
desfasurarii procedurii insolventei. Astfel, administratorul judiciar nu va putea numi persoane care se
afla intr-o relatie contractuala sau intr-o relatie de afiliere cu administratorul judiciar, lichidatorul
judiciar, debitorul In insolventa sau cu vreunul dintre creditori ca avocati, experti contabili, evaluatori
sau alte tipuri de profesii specializate.

= Deschiderea procedurii insolventei

OUG 88/2018 modifica Legea Insolventei in sensul in care cererea de deschidere a procedurii va fi
respinsa si in cazul in care aceasta nu contine dovada notificarii organului fiscal competent cu privire
la intentia partilor, In anumite conditii prevazute de Lege.

= Desfagurarea procedurii insolventei

Administratorul judiciar va avea un termen de 10 zile pentru analizarea cererilor de plata avand ca
obiect creantele asupra debitorului, nascute dupa data deschiderii procedurii. De asemenea, OUG
88/2018 prevede faptul ca termenul mentionat anterior se va aplica si cererilor formulate in cadrul
proceselor incepute inainte de intrarea in vigoare a actului normativ.

= Planul de reorganizare

Acesta va putea prevedea conversia creantelor bugetare in actiuni, insa numai cu Tndeplinirea unor
conditii prevazute de Legea insolventei, intre care se afla si consimtamantul creditorului bugetar.

= Falimentul unei societati

OUG 88/2018 impune instantei de judecata un termen de 30 de zile pentru solutionarea cererilor de
faliment pentru nerespectarea planului de reorganizare ori pentru acumularea de noi datorii catre
creditorii din cadrul procedurii acesteia. O astfel de cerere va putea fi depusa si de titularul unei
creante curente, certe, lichide si exigibile mai veche de 60 de zile, iar solutionarea acesteia va avea
loc in acelasi termen de 30 de zile.

= Antrenarea raspunderii patrimoniale

Cu privire la antrenarea raspunderii patrimoniale a persoanelor culpabile de starea de insolventa a
societatii debitoare, administratorul judiciar ori lichidatorul judiciar va avea obligatia de a promova o
actiune in acest sens, in situatia in care identifica persoanele vinovate. De asemenea, aceeasi
actiune va putea fi introdusa si de creditorul care detine mai mult de 30% din valoarea creantelor
inscrise la masa credala sau de presedintele comitetului creditorilor, urmare a hotararii adunarii
creditorilor.

OUG 88/2018 a intrat in vigoare la data publicarii actului normativ, mai exact in data de 02.10.2018.
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Amendments to the Insolvency Law

Monitorul Oficial No. 840/10/02/2018 has published the Emergency Ordinance No. 88 / 2018 on the
amendment of some normative acts (hereinafter referred to as ,GEO88 / 2018”). The regulations
introduced by the GEO are also aimed at amending Law no. 85/2014 on insolvency prevention and
insolvency proceedings (hereinafter referred to as the "Insolvency Law, or the ,Law”).

The legislative act seeks to modify the insolvency procedure in order to avoid abusive use of the law by
legal entities which, being in this situation, are harming the business environment and tax administration
bodies.

Threshold-value

The new definition stipulates that the application for opening of insolvency proceedings, introduced by
the debtor, will have to contain a level of budgetary receivables of less than 50% of the total debts
declared by the debtor. Also, the tax receivables established by a challenged administrative fiscal
document will be admitted on the statement of affairs and entered under condition subsequent until
the action is resolved

Goodwill

The GEO 88/2018 defines the goodwill as “the entire movable and immovable property, tangible and
intangible — trademarks, firms, logos, patents, good customer used by an economic operator to carry
out its business”.

Previous receivable

The law will include within the scope of the term the budgetary receivables established by a notice of
assessment issued after the opening of the procedure if the taxed activity was carried out before that
moment.

Special Administrator

The GEO 88/2018 forbids the appointment of a natural or legal person who is also a creditor of a
company in insolvency.

Official Receiver

The GEO 88/2018 introduces a new obligation to include in the monthly report to be submitted to the
case file information on the compliance with tax obligations, regarding the obtaining or necessity of
updating the authorizations and permits for carrying out the activity, as well as on the acts concluded
by the control bodies that have carried out inspections in that month.

Another change introduced by the GEO 88/2018 in connection with the activity of the official receiver
refers to the appointment of the specialists with whom he can cooperate during the course of
insolvency proceedings. Thus, the official receiver will not be able to appoint persons who are in a
contractual relationship or in an affiliation relationship with the official receiver, the judicial liquidator,
the debtor in insolvency or with any of the creditors such as lawyers, accountants, valuators or other
types of specialized professions.

Opening insolvency proceedings

The GEO 88/2018 amends the Insolvency Law in the sense that the application for opening the
procedure will also be rejected if it does not contain the proof of notification to the competent tax
authority of the parties’ intention, under certain conditions provided by the law.
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= Insolvency proceedings

The official receiver will have a 10-day time limit for reviewing payment requests relating to the claims
against the debtor, born after the date of the opening of proceedings. The GEO 88/2018 also provides
that the aforementioned deadline will also apply to requests made in proceedings initiated before the
entry into force of the normative act.

= Reorganization plan

It will be able to provide for the conversion of budgetary receivables into shares, but only if certain
conditions laid down by the Insolvency Law are met, including the consent of the budgetary creditor.

= Bankruptcy of a company

The GEO 88/2018 requires the Court a 30-days’ time limit to settle bankruptcy claims for failure to
comply with the reorganization plan or for accrual of new debts to creditors in the proceedings. Such a
claim may also be filed by the holder of a current, certain, liquid and exigible receivable older than 60
days and settling the claim shall be made within the same 30-day time limit.

= Patrimonial liability

Regarding the patrimonial liability of the persons guilty of the insolvency of the debtor company, the
official receiver or the judicial liquidator will have the obligation to bring an action in this respect in
case they identify the guilty persons. The same action may also be brought by the creditor who holds
more than 30% of the value of the claims entered on the statement of affairs or by the chairman of the
creditors’ committee following the decision of the creditors’ meeting.

The GEO 88/2018 entered into force on the day of its publication, more specifically on 2 October
2018.
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Daca doriti sa va abonati gratuit la newsletter-ele noastre, va rugam trimiteti un mesaj la adresa
news@duncea-stefanescu.ro, specificand numele, prenumele, functia Dvs. si denumirea societatii.
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